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In recent years，how to restrict the Detective Power has always been a hot 
issue in the Chinese Academic Circle. Generally speaking, most scholars 
advocate the direct introduction of Western judicial writ to regulate the 
operation of the Detective Power. But the writer always believes that as for the 
current basis of public opinion and the judicial system, the Western judicial writ 
still lack living space in our country, so the direct introduction of Western 
judicial writ is just mirage-like good wishes. This article makes the judicial writ 
as its study object and breakthrough point, which advocated by most scholars, 
proves that it is insufficient for our county to introduce the Western judicial 
writ directly ,and on the basis of this , the writer puts forward the legislation 
plan to restrict the Detective Power. Specifically, the judicial writ should be 
postponed in our county and the restriction of the Detective Power should be 
divided into two steps away. 
This article consists of three major parts, which are the introduction, the 
main text and the conclusion. The main text contains five chapters. The first 
chapter is a summary, mainly studying the definition and quality of detection 
and the necessity of restricting the Detective Power. The second chapter 
introduces and analyses the current situation and imperfection of the restriction 
of detection in our county, and then tells us it is desperately necessary to 
strengthen our restriction. The third chapter introduces and reviews the overseas 
judicial writ, and then comes to the conclusion that there is no corresponding 
legal environment to operate the judicial writ in our country, as to the situation 
in countries doing well in judicial writ. The chapter four is the centre of this 
article. This chapter illustrates that there is no realistic possibility to operate the 















challenging to foreign countries doing well in operating judicial writ. As a 
result of reflection, the writer puts forward his own view of restricting the 
Detective Power reasonably in the last chapter. 
 

























目   录  
 
目  录 
引言 ................................................................................................ 1 
第一章  概述 ................................................................................ 3 
第一节   侦查及侦查权的界定 ..................................................................... 3 
第二节   侦查权的性质 ................................................................................ 4 
一、行政权说 ......................................................................................... 4 
二、司法权说 ......................................................................................... 4 
三、双重性说 ......................................................................................... 5 
四、笔者的观点 ..................................................................................... 6 
第三节   制约侦查权的必要性 ..................................................................... 7 
一、是保护犯罪嫌疑人权利的现实需要 ................................................ 8 
二、是提高侦查机关破案效率，避免冤假错案的需要 ......................... 9 
三、是正当程序理论在侦查程序中延伸的结果 .................................... 9 
第二章  我国制约侦查权的立法与司法现状及其缺陷 .............. 11 
第一节   我国对侦查权制约的立法与司法现状 ......................................... 11 
一、由侦查机关内部程序进行控制 ..................................................... 11 
二、通过人民检察院予以法律监督 ..................................................... 11 
三、运用证据排除方式进行制约 ......................................................... 12 
四、辩护方的制约 ............................................................................... 12 
第二节   我国对侦查权制约的缺陷 ............................................................ 12 
一、侦查的内部制约效果并不理想 ..................................................... 12 
二、检察机关的监督制约机制也存在着较大弊端 ............................... 13 
三、证据排除规则极不完善 ................................................................ 13 
四、辩方的制约手段有限，作用十分弱小 .......................................... 14 
第三章  制约侦查权的司法令状主义的域外考查 ..................... 15 















第二节   司法令状主义域外实践考查 ........................................................ 16 
一、英国…………….. .......................................................................... 16 
二、美国…...………………………………………………………………..18 
三、德国…… . ……………………………………………………………...19 
四、法国…………................................................................................ 20 
五、日本…………… ............................................................................ 21 
第四章  司法令状主义在我国应该缓行 .................................... 23 
第一节   我国学者借鉴司法令状主义的设想 ............................................. 23 
第二节   司法令状在我国应当缓行的原因分析 ......................................... 24 
一、司法令状制度在我国实行的本土障碍 .......................................... 25 
二、司法令状在域外实施所面临的问题 .............................................. 29 
第五章  我国制约侦查权的实施步骤与制度构想 ..................... 32 
第一节   “两步走”设想的原因 ................................................................... 32 
第二节   “两步走”具体的制度建构 ............................................................ 33 
一、第一步………................................................................................ 33 
二、第二步………................................................................................ 43 
结语 .............................................................................................. 46 

















Chapter 1  Summary ................................................................... 3 
Subchapter 1  The Definition of Detection and the Detective Power ......... 3 
Subchapter 2  The Nature of the Detective Power ..................................... 4 
Section 1  The Concept of Executive Power ........................................... 4 
Section 2  The Concept of Jurisdiction................................................... 4 
Section 3  The Concept of Duality ......................................................... 5 
Section 4  My View............................................................................... 6 
Subchapter 3  The Necessity of Restricting the Detective Power............... 7 
Section 1  Requirement of the Protection of the Rights of Criminal 
Suspects ............................................................................. 8 
Section 2  Requirement of Improving the Detection Efficiency of the 
Investigation Organs .......................................................... 9 
Section 3  Results of the Theory of Due Process Procedures in the 
Investigation in Extended ................................................... 9 
Chapter 2  The Current Situation and Imperfection of the 
Restriction of Detection in Our County............... 11 
Subchapter 1  The Current Situation of the Restriction of Detection in 
Our County ....................................................................... 11 
Section 1  The Internal Control by the Investigating Authorities........... 11 
Section 2  Llegal Supervision by the People's Procuratorate ................. 11 
Section 3  A Manner Which Uses Rule Out of Evidence....................... 12 
Section 4  Constrained of the Defense.................................................. 12 
Subchapter 2  The Imperfection of the Restriction of Detection in Our 















Section 1  The Internal Control was not Ideal Constraints .................... 12 
Section 2  The Imperfection of Legal Supervision by the People's 
Procuratorate.................................................................... 13 
Section 3  Exclusionary Rule of Evidence is Very Imperfect ................ 13 
Section 4  Constraints Means of Defense is Very Limited and Weak .... 14 
Chapter 3  Introduces and Reviews the Overseas Judicial Writ
................................................................................ 15 
Subchapter1  The Original and Development of the Judicial Writ ......... 15 
Subchapter2  Reviews the Overseas Judicial Writ................................... 16 
Section1  The Britain........................................................................... 16 
Section2  The United States ................................................................. 18 
Section3  The Germany ....................................................................... 19 
Section4  The France ........................................................................... 20 
Section5  The Japan............................................................................. 21 
Chapter4  Judicial Writ Should be Suspended in China.......... 23 
Subchapter1  Introduction of Western Judicial Writ of Majority Scholars 
of Our Country ................................................................... 23 
Subchapter2  The Reasons of There is No Realistic Possibility to Operate 
The Judicial Writ in China ................................................ 24 
Section1  Local Obstacle ..................................................................... 25 
Section2  The Problems in Foreign Country ......................................... 29 
Chapter 5  Reconstruction of Restricting the Detective Power in 
Our Country........................................................... 32 
Subchapter1  The Reasons of Taking Two Steps ..................................... 32 
Subchapter2  The Details of the Reconstruction of Taking two Steps ..... 33 
Section1  The first Step ....................................................................... 33 
Section2  The Second Step .................................................................. 43 


































































                                                 
①李心鉴 .刑事诉讼构造论[M].北京 :中国政法大学出版社 ,1992.179. 
②林钰雄 .刑事诉讼法(下)[M].北京 :中国人民大学出版社 ,2004.5. 


























                                                 
①本文的所说的司法令状仅指日前学界普遍所倡导的由中立的人民法院针对侦查措施事前签发的













Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
